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Arising out, of Order-In-Original ~ No. AHM-CEX-003-ADC-PMR-029-20-21 dated
() | 08.03.2021 passed .by the Additional Commissioner, CGST & CE,-HQ, Gandhinagar

Commissionerate

eﬂﬁ?.roﬁ‘d"f T AT & uar/ M/s Post Master Patan HO, Patan
(%) | Name and Address of the Head Post Office, Opp. Shridev Complex, Patan, Gujarat-
Appellant 384265
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‘ Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTC TR BT e e
Revision application to Government cf India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Applicatfon Unit Ministry of Finance, Department of Revenue, 4w Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
chouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. S ' _
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In case of rebate of duty of excise on goods exported to any country or térritory

outside India of on excisable material used in the manufacture of the goods which are
, exported to any country or territory outside India.
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Iri case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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Credit of any duty allowed to be utilized towards payment of excis'e duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) orn or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified
" under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against i§ communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac ot less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. ‘ )

AT 9, FET IATE Yooh Ud AT HE STAery =rarrfaremor o sid syfier:-
Appeal to Custom;.Excise, & Service Tax Appellate Tribunal. '

(1) I SouTad oo S, 1044 Y 4y 35-41/35-5 % sfaia:- -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- .
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. .

~The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
§:{%r\§scribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
BGCON panied against (ene which at least should be accompanied by a fee of

2




Rs.l,OOO/—;'Rs.S,OOO/— and Rs.l0,000-]—?'?v\}'here amount of duty / penalty / demand /'
refund is upto 5.Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour ‘of Asstt. Registar-6f a branch of any nominate public
sector bank of the place where the bench of any nominate public’ sector bank of the
place where-the bench of the Tribunal is situated. '
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In case of the order covers a number of order-in-Qriginal, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is fill‘qd to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O1.0. as the case may be, and the order of the

O adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I ttem of the court fee Act, 1975 as amended.
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+ Attention in:invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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10 € TIC-R! (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory- copdition for filing appeal before CESTAT. (Section 35' C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)." '

'Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,
 penalty, where penalty alone is in dispute.” :
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. 374 E\'vl g m R/ ORDER—IN—APPEAL

The present appeal has been filed by The Past Master, Patan Head Post
Office, Opposite Shridev Complex, Railway Station Road, Patan, Gujarat-384265
(hereinafter referred to as the appellant) against Order in Original No. AHl\/I-CEX-
003-ADC-PMR-029-20-21 dated 08.03.2021[hereinafter referred to as “impugned

order”] passed by the Additional Commi‘ssloner, CGST and Central Excise,

Commissionerate :* 'Gandhinagar [hereinafter. referred to as “adjudicating

authority”].

2. Briefly stated, the facts of the case is that the appellant did not obtaln any
PAN based Service Tax Registration No. as they. obtained PAN -~ AAAGP0614A
on 15.06.2017. ‘They were engaged in providing taxable .services under the
category ef Business Auxiliary Services, Life Insurance Services, Courier Agency
Services etc. under the Finance Act,1994 (FA,1994). An inquiry was initiated by
the Directorate General of GST Tntelligence, Ahmedabad Zonal Unit (DGGI) and
various letters were issued to the Chief Post Master General, Khanpur, Ahmedabad

and letter dtd.06.09.2019 was issued to the appellant seeking details of the services

rendered by them and the service tax paid thereon. The appellant vide email

submitted Service Tax statement for the period J anuary~2014 to March-2017. The
Superintendent of Post office, Patan Divlsion, Patan vide email dated l6.0§.2019
informed that the Service Tax return for the period from 2014 to 2017 were not
filed by the appellant as the TRN nu:nbel was not reoiste1 red by Patan HPO at that
time. TI hey also attached the yearw1se details of Service Tax amount for the period
April-2014 to June-2017.

2.1 A letter dated 04.10.2019 was issued to the appellant seeking various details,
1nclud1ng monthwise copy of “Part-Il (Receipt)” Cash Account, deta1led
description of Services prov1ded categorywise tax paid, details of Cenvat credit
| availed, details of Life Insurance premmm deducted from the salary of employees
etc. The appellant replied vide letter dtd.31.10.2019 wherein they submitted
various details as desired by the DGGI The inquiry revealed that the services
provided by the appellant are taxable, except those which are in the Negative List.

The appellant had p10v1ded Life lnsmanoe Sewmes under Postal Life Insurance

Page 4 of 9
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amount deducted ﬁom the salary of . then employees It further appea1ed that the

appellant had adjusted cenvat *eredit amountmg to Rs.1,08,796/- against their |
liability shown in the ST 3 returns, Wthh was not admlss1b1e to them as they did
not obtain service tax registration and they did not filé ST=3 1eiu1ns, did not”
produce the relevant documents and did not maintain the accounts as required

under Rule 4, 6 and 9 of the Cenvat Credit Rules, 2004.

3. The _aplaellellt was, subsequently, issued a Show Cause Notice bearing No. .
| DGGI/AAZU/Gr-B/36-144/2019-20 dated 08.11.2019 wherein it was proposed to
~ a) Consider the reeeipts shown under various Account Heads in Part-II Receipt
of Cash Account as taxable for charging service tax. |
N . b) Demaﬂd and recover service tax amounting to Rs. 60 61 144/~ under the
O . “ prov1so to Section 73 (1) of the Finance Act, 1994
c) Recover Interest under Section 75-of the Finance ACL, 1994.
d) Impose penalty under Section 76 and/or 78 of the Finance Act 1994 read
with Section 174 of the CGST Act,2017.
e) Deny/ demand Cenvat credit amounting to Rs. 1 08,796/-under Rule 14 of the
CCR,, 2004 read with the proviso to Section 73 (1) of the 1"111'1110e Act, 1994,
f) Demand-and recover interest, on the amount of cenvat credit, under Rule 14
of t Lile CCR, 2004 read with Section 75 of the Finance Act; 1994 read with
Section 174 of the CGST Act, 2017.
g) Impose penalty under Rule 15 (1) and Rule 15 (3) of the CC? 2004 read
O ) with Seeﬂon 78 of the Finance Act, 1994 for incorr ect availment of ecnvat
eledlt ‘
h) Impose penalty under Secuon 77(1) (a) of the Finance Act 1994. |
| i) Impose penalty under Seeuon 77 (1) (b) of the Fmance Act,

4. The SCN was adjudicated vide the impugned order wherein :
(i) The receipts shown under various Account Heads in Part-II Receipt of Cash
Aceount as taxable was held to be taxable for charging service tax in terms

of Section 67 of the Finance Act, 1994.

6@ Q'?Maa,% (ii) The _demand of service tax amounting to Rs.60,61,144/- was confirmed

along with interest.

Page 5 of 9
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(iii) The Cenvat credit amounting to Rs.1,08,796/- was disallowed and ordered

-~ to be recovered along with interest. | '

(iv) Penalty amounting to Rs. 60,61,144/- was imposed sepgrately,undei‘
Section 76 and/or Section 78 of the Finance Act, 1994 read with Section 174

~ of the CGST Act;2017.. | L

(v) Penalty amounting to Rs.1,08,796 /- was imposed under Rule 15(}) and
15(3) reéd with Section 78 of the Finance Act, 1994

(vi) Late Fees amounting to Rs.1,40,000/- was charged and ordered to be
recovered.

(vii) Penalty amounting tc; Rs.10,000/- was imposegl under Section 77 (1) of the
Finance Act, 1994,

5. Being aggrieved with the impugned order, the appellant have filed the
present appeal contesting, on merits, the confirmation of the demand of service tax
and cenvat credit along with interest as well as the imposition of penalties and

imposition of late fees.

6.  Personal Hearing in the case was held on 18.11.2022 through virtual mode.
Shri Ankit' Shah, Advocate, appeared on behalf of appellant for-the heafinlg. He
stated that they had not filed appeal in time due to Covid. Furtl}er, they had to take
approval from highef administration for making payment of pre-deposit as well as -

for filing appeal.

7. I have gone through the facts of the case, subrmssmns made in the JAppeal

Memorandum and the material available on recor ds It is observed from the records

that the p1esent appeal was filed by the appellant on 25.08.2022 against the

impugned order dated 08.03.2021, which the appellant have claimed to have

received on 17.03.2021. Tt is observed that the Appeals preferred before the

Commissioner (Appeals) are governed by the provisions of Section 85 of the
- Finance Act, 1994. The relevant part of the said séction is reproduced below :°

“(34) An appeal shall be preserted within two months from the

date of receipt of the decision or order of such adjudicating

authority, made on dnd after the Finance Bill, 2012 received the

assent of the President, relating to service tax, interest or penalty
P \under this Chapter:

T
n Sl quc
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Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that.the appellant vas prevented by sufficient
cause from presenting-the appeal within the aforesaid period of
fwo months, allow it to be presented within a further period of one
month.” '

7.1  Inthe instant case, the imﬁugned order is dated 08.03.2021 and the appellant
have admittedly received it on 17.03.2021. Therefore, the period of two months for
filing the. appeal before the Commissioner (Appeals) ended on 16.05.2021. The
further period of one: month, which the Commissioner (Appeals) is empowered to.

~allow for filing appeal also ended on 16.06.2021.

7.2 Considering the prevailing Covid-19 pandemic, the I—ion’b.le Supreme Court
of India vide Order dated 23.03.2020 extended the period of limitation in all
proceedings w.6.f 15.03.2020, The relaxation of the period of lilnitation was
subsequently extended till 02.10.2021 vide Order dated 23.09.2021. Subsequently,

the Hon’ble Supreme Gourt of India vide Order dated 10.01.2022 directed that the |
period f1:om 15.03.2020 till 28:02.2022 shall stand excluded for the purposes of
limitation. It was furtl.lgr dir:ected by the Hon’ble Supreme Court that where the
limitation would have expired during the period from 15.03.2020 till 28.02.2022,
notwithstanding the actual balance period of limitation 1'6111aili111g, all persons shall
have a limitation period of 90 days from 01.03.2022. In the event the actual
balance period of limitation remaining, with effect from 01.03.20212‘ is greater than

90 days, that longer petiod shall apply.

73 In the instant cése, the period of lilllitation for filing of }app‘eal by the
appellant e?{pired on, 16.05.20,;2,1_ and_. the further condonable period of one 1'noﬁth
also expired oﬁ 16.06.2021. Therefore, in terms ofA the Order of the Hon’ble
Supreme Couit, the appellant was having a period 90 .days from 01.03.2022 for
filing df appeal against the impugned .order dated 08.03.2021 and the 90 days
- period of limitation f01: filing appeal expired on 29.05.2022. Tﬁe present appeal
filed by the appellant on 15.08.2022 is, therefore, clearly beyond the period of
limitation ‘allowed in terms of the Order dated 1,0.01.2022_.0'1’ the Hon’ble Suprenie

“isurt of India.
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8. - It is further observed that the Hon’ble Sup.reme Court of India had in their
Order dated 10.01.2022 directed that period from 15.03.2020 till 28.02.2022 shall
also s‘tahd excluded in compliting the periods prescribed and the.outer limits within

which the delay can be condoned.

.8.'1 “ In terms of S.ection 85 of the Finance Act, 1994, an appeal before the
" Commissioner (Appeals) is to be filed within a periéd of two months from the
receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the
Finance Act, 1994 allows the Commissioner (App_eals) to condone delay and allow
a further period of one month, beyond the two month allowed for filing of appeal

in terms of Section 85 (3:A) of the Finance Act, 1994,

8.2 By excluding ;the period from 15.03.2020 till 01.03.2022, in terms of the
Order dated 10.01.2022 of' the Hon’ble Supreme Court, the appellant was
required to file the appeal on or before 30.04.2022 i.e. two months computed ‘from
01.03.2022. Further, the condonable period of one month, in terms of Section 85
(3A) .of the Finance Act, 1994 ended on 31.05.2022. The pres.ent appeal filed on
25.08.2022, is, therefore, clearly barred by limitation. Since the appeal in the
instant case has been filed beyond this further period of one month, this authority is
not empowered to condone delay in filing of appeal beyond the pel:iod.of one

months as per the proviso to Section 85 (3A) of the Finance Act, 1994.

8.3 My above view also finds support from' the judgment of .the Hon’ble
Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of
Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 — CESTAT,
Ahmedabad. In the said case, the Hon’ble Tribunal had held that :

“5. It is celar from the above provisions of Section 85(3A) of the
Finance Act,- 1994 that Commissioner (Appeals) is empowered to
condone the delay foi a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the
statutory provisions of the Act. So, we de not find any reasons to”
interfere in the impugned order. Accordingly, we 1eJect the appeal
filed by the appellant ”
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sw(a,w -‘, o
9. In view of the facts disrussédiééin’ above and consideriﬁg the order dated
10.01.2022 of .the Hon’ble* Bupreme Cou1t‘5and the Judgmeni of the Hon’ble
Tribunal, supra,- 1 reject the appeal filed by the appellant on the grounds of

. limitation.’

10, TR ERIESTRITS 3T e el T RS U e R aTaT T e |
The appeal filed by the appellant stands disposed of injabove terms. .

W\/\'ﬁio

"("Akhuﬂesh ff%umzw )
_ Commissioner (Appeals)
Attested: . . Date: 23" November,2022

g @ ??a, \
g}camh[%
Ss,

Superintendent{Appeals),

CGST, Ahmedabad.

BY RPAD / SPELD POST

To |
The Post Master,
Patan Head Post Office,
Opposite Shridev Complex,
Railway Station Road,
Patan, Gujarat-384265

Copy ta:

1. The Chief Commissioner, Central GST, Ahmedabad Zone

2. The Prmplpal qummssmnm, CGST, TN

3. The Additjonal Commissioner, CGST and Central Excise,
C01.nmissionerate : Gandhinagar. -

4. The Assistant Commissioner (HQ System), CGST, Ahmedabad South. (for
uploading the OIA) |

L 5—Guard File.
6. P.A.File.
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